


Introduction
Levim Burke appeals from his conviciions for three counts of assault second depree, one

count of assault fourth degree and PFO second degree in Kenton Circuit Court, for which he

recerved a total 17 year sentence. His erdmes were also designated as hate enmes,

Statement Concerning Oral Argument

Appellant requests ol arpument in this case because of the number of issues, the

compleuty of the case and the interpretanion of the hate crime starute,

Citations to the Record

The record consisted of three volumes of 1'ra nscript of record ated as TR PE There are

also five videotapes and one CIX These are cited as VR date; hhommess.
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Statement of the Case
On Aggust 15, 2000, in Covington, Kencky, Appellant Devlin Burke and his cousin

Iirica Abney weee passengers in a white 'ontiac driven by Charles Clark. Burke had been in a
sertous motorcycle accident on August B, He broke his cheek bone, the orhital bone around eve,
and had muluple head fractures, and a severe concussion, He had major su rery on his face an
August 10 and felt rernble. VR 3/17/10; 11:05:15, 11:06:26, 11:13:30. He was only out thag nighe
to meet Lisa Allen for a loan. Id, 11:16:00, However, Enca wanted to stop at a bar. Td., 11:18:45.
The group ran into Tim Searp and his gelfrend, Pam Keller, at Me, T.s. 1d., 11:19:00, Then all
free triends got back in the white car which was parked at the Shell pas staton low 1d., 10:27:55,
11:19:55,

A group of pattiers coming from a hovsewarming walked through the Shell parking lot in
three different groups. Katie Meyer, Connie Kohlman, Jack Coffer, Chrs and Christa were in the
first proup. Dee Sprague and Ondine Quinn were in the sccond proup and Julia and Will were
abourt 15 feer behind them, VR 3/15/11, 133400,

Clark’s car started backing up as Dec and Ondine were walking behind it. Ondine rapped
on the car several omes, Id,, 13:36:36; VR 3/17/11; 10:28:15, 11:20:35, Erica, then Pam, got out
of the car and Erica "mouthed of£" Id., 10:28:40, 10:35:00. Clark heard cussing- the women were
saying stuff to Enca too- then it por chaonc. Id,, 10:28:45, 10:34:30, 11:20:50, 11:23:00, Dee she
and Ondine murned around when two women wete in the passenger window, shouted harrible
things. Id., 13:35:140,

Tim Searp got out and chased Ondine around the comer to where the rest of her friends
were. [d Dee said Enca and Pam were out of the car shouting awful things, and approached her
aperessively. [d., 13:41:15. Burke got out of the car, in a tank top with numerous visible tattoos, 2

lacpe black eye. [, 13:42:50, Burke restified he tred to get Frica to calm down and get back in



the car o they could leave, VI 3/17/115 11:22:35, An appressive, heated argument bepan
between Abney and the other two women. It was very chaotic to him. Td; 11:20:35,

Clark alsor tried to et Frica in the car and thought 'lim, Pamn, Burke and Frica got back in, then
everyone was pone. Id., 10:24000,

As Burke was trying 1o ralk to Enca, people leaving the bar came from around the comer.
VR 3/17/11; 11:23:20. A bunch of people were gathenng and arguing. Id., 11:24:20, He went
into the crowd 1o get Frica away and the other woman's friends were trying to pull her' back. Id.
The crowd was moving across the parking lot. Burke never made any homophobic comments.
el 11:25:15. He never participated i any assault with Tim and never hit or kicked Fate. Id.,
11:23:30.

Dee clamed that a5 Burke slammed the car door, he said, “Fucking dykes.” Id., 13:46:25,
He then approached swaftly, and followed Searp around the corner. As he did =0, Dee heand him
say, “You're gonna run Id, 13:46:39, Burke made no other deropatory comments to her and
her friends at this poine. Id., 13:47:10, P"am and Enca were still shouting and the men were
rmunng. [d., 13:47:200 However, Clark said he did not hear Burke or anyone in his proup excepe
Enca i his group say anything, VR 3/17/11; 10:29:10.

Dee went around the comer of 2 building down Pike Street and saw Connie Kohlman
alone, partally on the pround, crving. VR 3/15/11, 13:48:50. Dec's friends were already three
bulldings down the street near the Yada Club, pointing and shouting at her. Id., 13:4%:30. Tim
Searp admitted he assaulted Connie; he said Burke was not involved. VR 3T/ 0900,
(19:21:15. Dree was looking for Katie Meyer.

Karte and Connie heard yelling and commaotion at the Shell gas station after they had gone
around the comer at Pike Street, and Katie ran back and saw Ondine run past and Dee standing

there with two women physically close 1o her, yelling in her face, VR 3/15/11, 14:40:00, 15:05:45,

- By default, this was Cndine since it was not any of the women who testified. VR 3/17/11: 12:02:10.
i



15:H: 10, 150705, Connie testified Tim Searp confronted her, “D3o you want a picce of mer™ [d.,
144145 ef seq. Searp slapped her cheek and she assumed Searp held her by her hair and pushed
her head agamst the wall repeatedly; she was then kicked repeatedly. Id,, 14:42:25,

Kanie said as the men ran by her, she heard Burke say, “Focking dykes, clit bekers.™ 1d., 15:1k45.
Katze heard screaming and ran and saw Durke kicking Conmie Kohlman, 1d., 15:05:05. Kane
jumpedd on top of Connie and someone kicked her in the back. 1d,, 15:1 140, When she rumed
only Burke was there. Dee saw Burke standing on top of them with his arms up and fists
clenched. 1d., 13:49:50, Kade hit Burke in the shin with a wine botele. Id., 13:51:0007 Diee satd
Burke looked up and saw two dozen people pathered at the alley across Pike Strcet across from
the pas stanon. [d., 13:301:50, Dee said there was tons of shoutng, yelling and people mnning
around. Burke ran across street towards the crowd of people. 1d., 13:52:45, 14:08:02.

‘Then a white van deven by James Patton, and cammying Jessica Ladd, Justin Stzemore and
Preston Akemon (a juvenile) pulled mto Shell. VR 3/16/11; (9:14:45. Katie told the strangers in
the van they necded help. VR 3/15/11; 13:5350, 13:54:20, 15:12:35, Parton heard screaming so
they stopped. VR 3/16/11, 0M:15:20. There was commotion and screaming from Pike Street. Id.,
08:33:33. They also stopped because Sizemore mistakenly thoughe he recognized a fnend. VR
3/16/11; 11:37:50. However, Jessica thought she recognized Pam Keller. Td,, 09:16:40, 08:12:26.
When the van pulled into the gas stavon, she saw PPam and her fnends go to the other side of the
lor towanls the people they were arpuing with on Pike Street. Men and women were arguing. [d.,
2:13:35. She heard seteaming and commotion from Pike Street. Id,, 9:33:33. Jessica also saw

Burke 111 a proup that had run back to the gas station propeety- he looked “mad.” Td., 9:16:05.

*In her statement to Detective Ewell, Meyer said the man in the white tank assaulted both her and Connie. VR
3715/11; 15:25:30. Even though she [dentified Burke at trial, all agrea Searp had en the white tank and Burke's
was gray. Before she had lunch with Connle, she gave a second written statement to police saying shie only saw
ocna man run by id., 15:28:14.
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Patton had a homemade haminer-named Thoe- made from an 14 pipe with a 3 pound steel bluck
welded on it an his van. Akemon had a knife,

Burke testified he was trying to walk back to the car when Chiris Pfeiffer, running from
the bank lot to Pike Streer, approached him wanting to fighe and saying, “What's up, what's up.”
VR 37105 11:26:25, Another man also wanted to fight, Burke told them they better pet away
from him and tuened to leave. The three men from the white van got out and came towards him-
Patton had a hammer mised over his head, Akemon had a knife, the thied was a big guy; they
were yelling at him and he did not know why. Id, 11:27:05, 11:29:10, Burke pulled his brown
knife out of his pocker. [, 11:27:50. He was scared; he thought he was poing to pet hit, 1d.,
11:2%:10, 11:29:55. He heard someone behund him and Meiffer tackled hime Td,, 11:30:20. Burke
saw the puy with the knife try to slice at him <o he cut Pheiffer behind the neek. [, 11:31:30.
Burke swung again and hit Akemon in the am and Akemon dropped the knife. 1d,, 11:31:15,

Akemon made a “hole™ as he ran; Burke ran the same way, Patton raised the hammer.
Burke feared being seriously injured or killed if he got punched in the side of his injured
face.ld,, 11:32:30, 11:35:040. Burke sliced Patton in the side before Patton could swing, Id.,
11:33:05. He ran towards the car and threw the knife down. Td., 11:33:25. He used a knife
because he was rrying to avoid injury, Id., 11:34:03. Burke denied cutting the men in 2 statement
to the police, because he was rused not to truse the police. VIR 3/17/11; 11:03:20, 11:05:40.

Plesffer, Sizemore, Patton and Akemon's stores differed from Tueke's. Pleiffer, a
convicted felon, was in the bank parking lot when he heard serecaming and ran towards Pike
street, stopping by a pate. He saw a two dozen of screaming and fighting in the middle of Pike
Street but did not know the people involved, VR 3/15/11; 15:40:25 et seq., 16:01:40, He saw *a
bunch of chaos™ in front of him. 1d., 15:03:25, Burke left has frends, ran up, swung at him as
Pleiffer ducked, and stabbed him in the back part of bus neck. 1d.,15:44:10, 15:47:07, 16:21:05.

Burke said nothing to him. [d., 16:07:4%, This was a surprise- it was out of the blue and
3



unexpected- and Meiffer did not provoke it. 1, 15:48:27. Pfeiffer took his shart off but thought
tr was after he was cur, not before, 1., 16:02:35. Pleiffer never saw anyone et out of the white
van. [, 162140,

Stremore pot out of the van and saw a whole bunch of other men and women who came
trom the bar area. [d., 1140008, Parton saw Burke and Searp chasing Sizemore. VR 3/16/11,
091750, (TR 10, U 19:45. Patton said Burke swung at Steemore. Id, 090:21:47. Patton Bt out
and looked at all three men and said, “It ain't got o be this way,” Id., 09:22:35, (9:24:25, Patton
sa1d he was unarmed. Sizemore said Searp tried to hit him, then he tred to hit Scarp. Id.,
11:42:50, They both had nasty words for cach other, 1d,, 11:46:15, Burke went after Patton and
cut hume Td, 114482000 Sizemore said be saw Burke reach around into the van where Akemon was.
Id., 114505, Sizemore also said Burke chased Sizemote across the street, cutting his pants four
to five times, [, 1146:45. Semore admitted he stopped mn the middle of the street and
punched Burke onee, Td., 11:4%45. Smemore satd Burke threw his knife ar him, then tumed
around and walked back. [d., 11:49:05,

Burke swung ar Patton and cut him on has side. Id., 00:24:55, (09:25:48, Parton saw
nothing in Burke's hands, [d., 09:25:00, Patton pulled out Thor, Id., 09:26:35, 0%:27:45, He circled
around the van to find Burke and oy and het hem wich Thaor, d,, 09:29:45, Burke was chasing
Sizemore. [d., (9. 345, Patton got Burke's artention and Burke came back to him with
something shiny in his hand. Parton mised the hammer and velled “back of £ Id., 09:32:40,

0 33:40, His intent was to hit him Burke if he came at him, 1d,, 09:34:00.

Akemon testified Burke was yelling, but the biggee guy, the one without the tartoos
[Searp], was the one yelling homophobic slurs, Td., 10:01:20, 10:20:40. Akemon said Burke ran up
on the van and swung at him with the knife then ran off. I, 10:44:25, Akemon was holding

kntfe with a thiee inch blade dropped it when he pot cut. Id,, 10:05:00, 10:11:05, 10:22:35.



Akemon got out of the van and saw Sizemore runming with Burke behind him, cutting his pants
with the “Litle knife™ he had. Ld., 10:05:20, 10:20:17.
suremore swung at Burke, hie him once in the eye, then jumped the fence and kepr running, 1d.,
kU530 Akemon told the police he saw Patton and Sizemore chasing Burke around. 1d.,
12400
[3ee Sprague said Burke was still actoss the street when she first saw him with the knife. He
started erossing the street towards them, made a “crazy move” where he slashed the knife in the
air like an X. He was walking towards the car where Katie was. Because she feared for Katie, Dec
pot berween Burke and Katie, pur both her hands on his chest and tapped him as a distraction.
VR 3/15/11; 13:55:54. Burke's eves were on her but were also wild, sprnning arouid, looking ar
everything, I, 13:58:35. Dee said "OK, we're done, I'm coal, you're coal” and even though he
had the knife, he seemed to calm down. Id., 135205, After Dee yelled *he's got a kfe!™
everyone ran and Burke started walking apgressively towards Katie as did 2 woman with blond
hair but the police arnved. Id., 14:01:00. The whole incident lasted 10-15 minures. Id., 14:02:15,
15:14:15.

The Court of Appeals affirmed Burke's convictions, Devdin Barke o, Comemamuealth,

S A, (ky. App. rendered July 18, 2014) {to be published).

ARGUMENT

1. Hate Crime Statute is Unconstitutional; the Assaults were not Hate
Crimes.

Preservation: The Commonwealth filed a motion for a hate crime finding based on
sexual onentaton under KRS 532,031 TR 245-246. Burke filed 2 motion objecting and moving
the court to find the hate crime statute unconstirutional under the 5%, 6™ and 14 Amendments
to the federal constmtion and Sections 7 and 11 of the Kentucky Constitution. TR 247-259, The

court found the statute was constimitional and that all four crimes were hate crimes. VR 1-



5711 L0340 1ORD 50, Winteen Andings were made in the judgment. TR 267-8. See
Appendix Tab 2,
A. The Hate Crime Statute-

The hate crome statute contamed m KRS 532031 was enacoed in 1998, Thar starute
srates:

{13 A person may be found by the sentenang judpe to have committed an offense
specified below as a result of a hate cnme if the person itentionally because of race,
color, relipion, sexual onentation, or natonal ongin of another indvidual or proup of
indmviduals violates a provision of any one (1) of the following:

(a) KRS 508.010, 508.020, 508,025, or 508.030;

(b)) BLRS 508,050 ar 508.060;

(¢) KRS 508.100 or 508.110;

() KRS 509.020;

() RES STO04E, STOU050, 510060, 5100070, 5100050, 5100090, 510,100, or

S10L1 10K

() KRS 512020, 512,050, or 512,060

() KRS 513,020, 513.030, or 513.040; or

(h) KRS 525,020, 525,050, 525,060, 535.070, or 525,080,

{2) At sentencing, the sentencing judge shall determine if, by a preponderance of
the evidence presented at the tmal, a hare crime was a primary factor in the commission of
the cnime by the defendant. If so, the judge shall make 2 written finding of face and enter
that in the court record and in the pedgment rendered apainst the defendant.

{3) The finding that a hate crime was a primary factor in the commission of the crime by
the defendant may be utilized by the sentencing judge as the sole factor for denial of
probation, shock probanon, condinonal discharge, or other form of nommposition of a
sentence of incarceration.

(4} The binding by the sentencing judge that a hate come was a pamary factor in the
commussion of the cnme by the defendant may be utilized by the Parole Board in
delaying or denying parole to a defendant.

Burke's objections to the hate cnme desipnation fall wichin several caregories,
B. No sufficient proof or adequate judicial Gndings that any of the four assaults were
committed “as a result of” hate crimes, i.c. that Burke intentionally committed the
assaults “because of” the victims' sexual orentation, or that hate crimes were the

“primary factor™ for the assaults. Statute uncons titutionally vague and overbroad as
applied.

The statute lists three distinet findings wathin two sections of the stamare that must be

made by the trmal court pertinent to this case- 1) Burke commutted “an offense™ specified “as a

* It was amended in 2000 to add assault fourth degraa.
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result of a hate crime,” 2 *if |Burke| mtennonally becauwse of ... sexual onentation .., of an
ndividual ar group of indivtduals™ vielated “a provision™ of KRS 508020 and 508.040; and 3) “a
hate erime was a prmary factor in the commission of the edme by |Burke]".

Mo burden of proof s explicitly assipned to the first findings in Section 1 of the statate.
Burke arpues m Sccenon 15, sfas, that a jury must decide these 1ssues beyond a reasonable doubr,
ot of this Court does not agree, ar least the preponderance standard must be unlized. Burke asks
this Court to clanfy this. The legislaniee employed that standard in relation to the question of
whether the hate crime was the pomary factor for the offense, 1t makes sense the lepislature also
meant it to apply o the questions the tnal court must find in Secton 1. Defense counsel arpued
the standards for proof should be consistent, VR 5/17/11; 9:24:10. It would make no sense for a
judge to use a lesser standard in derermining the eritical evidentiary question of whether the
defendant acted mtennonally because of the charctensuc of the individual subjected 1o the cnme
1 the first place than deciding if that was the primary factor for the offense.

I. Burke did not intentionally violate the assault second and fourth degree statutes

because of the sexual orientation of an individual or individuals and as a result of

that intenuon- KRS 532,031 (1),

A} No sufficens ertdence any of the offerses were cormmitted as a reswlt of Burks acting
intentionally becanse of amy of the Individuals® secuad orentation,

To decude if the statute 15 constirutonal, it must provide sufficient notice of what conduct
13 prohibited. A conviconon fals to comport with due process if the statute under which it is
obtaned fails to provide a person of ardinary intelligence fair notice of what 1s prohibited, or 15
so standardless thar it authonzes or encourages senously discnmunatory enforcement.” [neted
Seater . Wiliremes, 353 15, 285, MM (2008). See Knfender r Lawron, 461 U5, 352, 357 (1983,
Commonavaith v Kash, 96T S, 2d 37, 43 (Ky. App. 17},

Further, the tnal court must correctly interpret the provisions of the starute and applied

them in a rational way to accurate findings of the faces. To reach that question, the meaning of



the words in KIS 532031 (1) must be ascertained. KRS 446,080 states, “All words and phrases
shall be construed according to the common and approved usage of linguage, but technical
waords and phrases, and such others as may have acquired a peculiar and appropriate meaning in
the law, shall be construed aceording to such meaning."™ “Where the words used in a staruee are
clear and unambiguous and express the legislatve intent, there 1s no room for construction and
the statute must be accepted as wrtten,™ Grffie i City of Bowding Cireer, 458 S0, 2d 456, 457 (Ky.
App. 1970),

The sttute requires but-for causaton- The central phrase in the statute is “because
af" “Because of " is not a technical word or one that has acquired a peculiar meaning, That

phrase 1s defined as a preposition that means “hy reason of ¢ on account of ™

htpe/ Joww merram-webster.com/dictionary/begause?s200f The Encarta Dictionary: English

(North Amernica) defines it as “indicating the teason or cause of something.”

Other courts have interpreted hate cnme statutes with language similar to Kentucky and
their junsprudence is llustrative. In rejecting an arbitrary or discriminatory enforcement and
overbroad application challenge to its statute, the Cabifomia Court held, **Because of is a term in
common usage. [t connotes a causal link berween the victim's characrenstic and the offender's
conduct, and resembles language found in other civil dghts and antdiscrimination statutes.” [ Re
ALK, 896 " 2d 1365, 1375-76 (1995). Reviewing similar statutes, the Court “found no authority
Bolding any of these similar formulations unconstitutionally vague. To the contrary, the Oregon
Supreme Court upheld that srare's hate etime statute against a vagueness challenge, observing the
statute "expressly and unambiguously requires the state to prove a causal connection between the
infliction of injury and the assailanes' peeceprion of the group to which the victim belonps " (Srase
1 Ploweran (19923314 Or. 157, 838 P.2d 558, 561, italics in original)” Jd, They reasoned that the

words “because of” gave “the person of ondinary intelligence a reasonable opportunity to know



what the stanares probubie” I ar 1376, (1]t is the causal connection between prejudice and a
prohbited action that protects hate-crime statutes from constitutional challenge,”

Lowea has a starate very similar o kentucky.* Addressing mixed motivation cases, where
the defendant™ action is motivared not only by bias but also by another reason such as anger or
greed, the lowa Court determined that “because of* meant that, but for the bias, the defendant
would nut have acted. Thus, “if a defendant is partially motivated by bias, but would sall have
comtted the acts regardless of the bias, the defendant usually cannat be guilty,..™ Sease o,
Henmngr, 791 N 2d H28, 835 (lowa 2010,

The Court of Appeals for the Sixth Circuit recently determined whether defendants
committed assaules on fellow members of an Amish community “because of” their religion.” In
ULY. m Meller, 767 F.3d 585, 591 [{r'h Cir. 20140, the issue was whether the JUry INSCrUCHinns
cortectly established the standand for the “motive element” of “because of* perceived or actual
celigion. In Meler, members of an Amish community admittedly assaulied other members or
friends or farmer members after the shunning of several farmlies by the community leader.
Because of the shunning the leader’s daughter lost custody of his granddaughter to the shunned
father who had relocated to a Pennsylvania Amish community. The assaults, which consisted of
cutting the beands of the men and hair of the women were committed either because they

believed the vicums were Amish hypoctites and were not practicing their faith correctly- or 2 mix

“ lowa Code 2 Section 72942 defines a hate crime as “one of the following public offenses when committed
against a person of a person's property because of the person's race, color, religion, ancestry, mational erigin,
political affiliation, sex, sexual orientation, age, or disability,” The enumerated list includes assault.

" The case was prosecuted under 18 US.C. § 249(aH2](AL, the Matthew Shepard and James Byrd, Ir. Hate
Crimes Prevention Act of 2009, That Act states: (2] OHenses Involving actual or perceived religlon, national
origin, gender, sexual arientation, gender identity, or disability.—-

(&) In general.—\Whoever, whether o not acting under coler of law, in any circumstance described in
subparagraph (B) of paragraph (3], willfully eauses bodily injury to any person or, through the use of fire, a
firearm, a dangerous weapon, oF an explosive or incendiary device, attempts to cause bodily injury to any
person, because of the actual or percelved religion, national ongin, gender, sexual orientation, gender identity,
of disability of any person-—_ [emphasis added). Unlike Kentueky's statute, this describes a stand- alone criminal
offense, not a sentencing enhancement or sentencing factor.
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of reasons- “parcntal mistrearment, personality conflicts, harassment, power strupples, and
interference with family relationships.” [ The question was whether “because of " meant religion
was a “sipnificant monvanng factor” for the attacks or it had to be “but-for causation,” Le. the
attacks would not have happened otherwise, The Court explained:

In everyday usage, the phrase "because of " indicates a but-for causal link berween
the action that comes before 1t and the circumstance that comes afterwards, John carried
an umbrella because of the rain. Jane stayed home from school becanse of her fever.
Dictionary definitions of the phrase reflect this common-sense undestanding: “Because
of" means “by reason of” or “on account of” the explanation that follows, Webster's
sccond Mew International Dicoonary 242 (1950); see also Oxfon] English Dic tHonary,
“because " (20012). PPut in the context of this starute, a defendant “causes bodily injury to a
[ ] persan ... because of [that person's] actual or perceived ... religion,” 18 US.C§

249(a) (2}, when the person's actual or percerved religion was a but-for reason the
defendant decided to act.

e Swxth Circunt pointed out thar after the tral in this case, the United States Supreme

Court deciled Burmpe . Ulnited Staves,

. In Burmpe,
the Supreme Court found thae phrases such as “results from”, “because of ", “based on” and “hy
reason of ' “have been read to impose a but-for causation requirement.” 4, 134 5, Cr. at 854,
cates omitted. The Sixth Circuit held that “'because of means what it says: The prohihited act or
motve must be an actual cause of the specified outcome.” Milir, spng ar 592,

The Sixth Circuit went on to explain the wisdom of this constructon:

That conclusion makes good sense in the context of a criminal case implicating
the motives of the defendants. The alternative proposed definiton of the phrase
{"stgnificant mowvating factor”) does not sufiiciently define the prohibited conduct, How
should a jury measure whether a specific motive was significant in inspinng a defendant
to act? Is a motve sipnificant if it is one of three reasons he acted? One of ten?
"Uneertainty of [this] kind cannot be squared with the bevond-a-reasonable-doube
standard applicable in cniminal erials or with the need to express cnminal laws in terms
ordinary persons can comprehend.™ Burmage, 134 5.C0 at 892 (rejecting the “substantial”
or “contnbuting” faceor test}). Even it there were some doubt over which of these
definitions Congress had in mind, which we do not think there is, the rule of lenity would
require us to adopt the more lenient of the two in a cominal case. See id. at 871 see also
ul, at 892 (Ginsburg, J., concurming in the judgment).

11



L Thus, the Court held, "[a]ll roads lead 1o the same conclusion: For an assault to be a federal
hate crime, the vicum’s protected charactenstic must be a but-for cause behind the defendant’s
decision to act.” Ld, at 594,

The Midlr conrt held the instructional error was not hanmless beeause evidence existed
that while religious discord was at the core of the disagrecments, the attacks were also motivared
by the conotions and acts that led to ill-feelinps about how one family member was treating
another.

This Court must interpret “becavse of” and “as a result of” conststent with Barnee, Aliler
and the other cases aited above.

The statute requires the offense to be committed against the individual with a
protected charactenstic listed- A number of phrases in the statuee 1eself make it obvicus thar
the offenses had to be commirted against the specific individual or individuals the defendant was
biased apainst. The statute clearly states an offense must be commatted as a result of a hate
crime. This 15 an unambiguous reference thar the specific offense charged (which must be one of
the enumerated offenses) 1s committed with the hate crime requirements as its but-for cause. It
unerringly follows that if a spealfic offense 1s not committed but for the defendant’s bias, even if
it 1s close in twme or part of a sedes of offense, it 1s not a hate crime,

The plan lanpuape of Secoon 1 also tequires that the defendant intentionally commitred
the offense because of race, color, relipion, sexual oricntation, or national ongin of another
individual or group of individuals, It requires a specific intent to act, not simply towards a
class of persons ar because of a hated 1dea or concepr, bur against another individual because of
btas agamnst her sexual onentanon. The legislarure’s explicie terms evinee an intent that the
defenndant speafically intend to commit the offense agamnst the specific indvidual wath one of the

enumerated charactenstc,
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Logically, the tnal court must make a writren finding “as 1o whether the come was
matvated by hate against one of the classified groups.” [ennifer Jolly. Rvan, Strengtbening | late
Crime L in Kewtacky, B4 boy. 1)L 63, B2 (20000} [emphasis added]. People who are not seleceed
as the victim of an assault beeause of their race, color, religion, national ongin or sexual
onentation do not need the protection of a hate cnme starate in addition o the protections the
Penal Code already provides 1o every cinzen.

It is the selection of the individual assaulted based on certain characteristics that is the
harm proscnbed. IF the victim is not selected because of thar characteristic, any rational basis for
the statute falls apare. The state has no legiimate interest in providing the extra protection of a
hate cnme statute to victims of attacks not motivated by bias against them. Any such
construction would run afoul of the Equal Protection Clause of the 14" Amendment. Sce
penerally Commonseaith o, Hosund, 969 $.X.2d 700, 703 (Ky. 1998),

Any other construction also violates the Due Process Clause because it fails to pive a
cnzen adequate notice of the behavior it proscribes and renders that stamite void-for-vagueness.
“Hate cime statutes are vulnerable to challenges based upon the Due Process Clause of the
Urited States Constitution iof they are not clearly drafied so as to provide notice of the boundaties
of the law. .. [T]hey must also clearly define when bigoted behavior will be punished under the
law."[enniter Jolly-Ryan, Strengthening Hate Crimee Liras in Kentucky, 88 Ky. 1.]. 63, 84-85 [2000).
“The due process clause requires that a eriminal statute give clear notice of what activity is
proscribed and provide adequate guidelines 1o prevent arbitrary law enforcement actions.” Anti-
Defamation League, 959 § late Crime Liwy Constitutiona! Chalienpes to Fate Crimes Statuter {visited

Sept. 26, 1999 <hutp:// !.nn!.’.ndE.an-""}'J'hrl'm:fim:.5;Qu-i;j[!.ll'um.]]u}',hlmj-‘-".

In face, other statutes have survived constmutional attacks on over breadth, vapueness and

First Amendment grounds becavse they have been interprered to require speafic intent to ateack
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specific individuals as opposed to classes or abstract proups. See o e MY, 896 P.2J 1365, 1371-
T3 {1995),

Furthermare, *[t]he Uited States Supreme Court has emphasized the value of a specific
Intent resuirement in matigating potential vagueness of a stamte.. " I at 137677, citing Sorwr
Ulnited Spares, 325 LS. 91, 101 {1945), other cites omitted. See also Tr re fochus H., 13 Cal, App. 4th
1734, 1743, 17 Cal Rpre. 2d 291, 296.97 (1993) (the hate crime statutes “punish the
discnminatory act of selecting a crime victim based on his or her race or other status."J; St r
Stalder, 630 S0, 2d 1072, 1077 (Fla. 1994) (Anding a hare crime statute constitutonal because it
only applies 1o bias-motvated enmes meaning where the defendant intentianally selects the
vicum because of the victim's “race, color, ethniaty, religion, or nanonal ongin,) Kentucky's
statute requires the defendant’s intentonal act to be because of the charactenstics of the
malividual assaulted. As the Miller Court stared, “the victim's protected charactenstic muse be a
but-for cause behind the defendant’s decision to ace.™ Milkr, Juprs at 594, This Court must
recopmize that interpretation.

In Peopie . Fox, 844 NUY.5.2d 627, 633-34 (Sup. Cr. 2007), the New York Couer,
terpreting a hate coime statute which required the defendant intentionally select the person
against whom the offense 1s commitied in whole or in substantal part because of a belief or
perception regarding listed charactenstics mcluding sexual onentanon, held “had the Legslanure
wanted 1o require that a hate erime be based on something more than just the intendonal
selection of the vicum because of a particular atenbute, it could have done so. That the
Legislature limited such offenses solely to instances where a victim of a specified offense is
wntentionally selected in whole or in substantial part because of a prorecred trai, is a clear
indication of its intent that no other cotena was required in order to sustain such a charge.” The

same 1s true of the chm:k}' |1:H1'5|;||:u1'c.
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The phrase “as a result of” reinforces the concept of but-for causauon-1 kewise,
the tnal court also had to find that the assault was commatted “as a result of™ the hate come. This
wording appears to be redundant but the lgneal construction 1s thar the hare erime was a but-for
cause of the assault.

With these principles in mind, the mterpretanon of Secrion 1 of KIS 352,031 by the tral
court makes the statute unconstmueonally void-for-vagueness because the court applicd it to
offenses of which sexual orientanion bias was not the but-for cause, and also expanded the scope
of the statute to apply it to individuals not mtennonally selected becavse of their protected
chamctenstic, Furthermore, Burke's Due Process righes were violated when the trial court
crroncously found that facts adduced at tral supporred a finding thae all four crimes were hate
crimes when the evidence was insufficient to prove that,

1). Kate Meyer Assault 4" Conviction

The Commonwealth, tnal court and the Court of Appeals relied heavily on several
statements attributed to Burke to prove he intentionally assaulted Katie Meyer because of her
sexual oricntaton. Dee Sprague tesnfied Burke said “fucking dyke™ when he got our of the car
and slammed the car door. VR 3/15/12; 13:46:25. But it is unclear to whom he directed that
comment. Sprague and Ondine Chuinn were not the only women present. Enca Abrey and Pam
keller had gotten out of the car before Burke and were yelling slurs at the other women. Burke
was trving unsuccessfully to get Abney back in the car so they could leave. He could have
directed his frustranon at Abney and Keller at thar poin, using a derogatory term to express that
frustration, not to lterally call either woman a “dyke.” Without more evidence, this statement
does not make it more likely than not thae Burke perceived Dee and Ondine to be homosesxual
and was biased against them because of that. Burke denied he made the statement, No evidence
was admatted thar Burke had met either woman before or had any reason to know or believe

what their sexua] orentaton was. See VR 5/17/11; 9:28:00.
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Fvenaf that phrase was directed at Dee Sprague and Ondine Quinn, those women were
not the assault victim for the offense of which Burke was convicted. Katie Meyver and
Connie hohlman, the women ultimarely assaulted, were not present at thar time, having walked
ahead. Burke lirerally did not know they existed when that statement was made. The “you're
ponfa run” comment that Dee antrbuted o Burke as he and Tim Searp subsequently went
around the carner was not accompanied by derogatory comments. No evidence showed it was
directed ar Katie,

It also cannot be inferred that Katie's sexual orentation was the but-for cause of Burke's
actions subsequent, Le, without Katie's sexual onentation they would not have occurred. Again,
no evidence was mtroduced which makes it more likely than not thae Burke knew what Katie's
sexual onentanon was or specifically believed she was homosexual. The evidence supports
theones that Burke was aggravated at Abney for not getting back in the car and possibly also at
sprague and Chunn for apping on the trunk of the car, It certamnly enraged Frica Abney and Pam
Keller. Burke was also i pain. Then Searp started running in the dircetion of at least one of the
WO,

Burke denied assavliing Meyer. But at best the evidence supports an inference thar Burke
may have decided to chase and possibly fight with or assault one or more of the women, not on
account of Meyer's sexual otentation but because he was angry, frustrated and following his
compamons’ lead. Defendants commit assaules all the time for those reasons. In face, Jessica
Ladd tesufied that Pam keller and the people she was with seemed to be going towards the
prople they were arguing with, indicaung a verbal altercation berween two groups of people. The
vast majonty of cnmes have nothing to do wath hate erimes but far more common emaotions.
LEven 1f Burke had mixed reasons for the Katie Mever assaulr, sexual onentation bias was not the

but-for cause and he did not commit a hate come. See VR 5/17/11; 9:32:25 et seq.
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Ruatie also said that the first time she came around the comer Burke mn by yelling things
like “fucking dykes"™ and “clit ickers™. Id., 15:10:45, But this was not when the assault of Karic
acrually happened. [twas prior ta thar and it appeared the men were chasing Ondine, possibly
Conme Kohlman, Katie pot kicked in the back after she jumped on tap of Connie, The inference
does not follow that Burke intentionally assaulted Katie Meyer because of her sexual orentarion
If the comments were not made to her when she was assaulted. Again, it 1s unclear to whom the
comments were directed or that his subsequent actions were intended or solely motivated by any
perceived sexual onentanon of Kage. In fact, it 1 more likely than not that Burke assaulted Karie
hecause she came to Conme's defense and pot in berween her and Burke.

Likewise, even terms that are traditional derogatory terms may not be enough when
Forming the only basis of the inference a victim was selected for that charactesistic. In f#  Jobn
B, 820 N.Y.5.2d 490, 491-96 (Fam. Cr. 2006), the mere allegation that an alleged teenaged male
victim was called a “faggon™ by another male juvenile right before he punched him in the nose
was insufficient to sustain a juvenile petition that the defendant was motivared, ar least
substantially, to act because of his belief that the alleged victim was 2 homaosexual,

In addition to the reasons listed above, it is just as likely as not that Burke's comments
were intended ro intmadate, our of anger or frustration, not to express an intent to assault Katie
(or any other woman) solely because of sexual orentation. Sce e, Freadenberger o State, 940 80,24
551 (Fla. App. 200K {commission of crime itself must evidence prejudice; the mere exhibiton of
prejudice dunng the commission of the come is insufficient.)

In fact, Dee Sprague sad towards the end of the incident, when she saw Burke was
walking back in the direction of Katie, she actually put heeself in feont of him and tapped his
chest. She desenbed his eyes as wild, spinning around, looking at everything. Although he had the

knife then, he in no way harmed Sprague.
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Bath the tral court and the prosecutor repeatedly relied on a faulty stnnp of inferences
upon inferences that because Burke got out of the car, he por out with the inent o assault the
wornen (who were NO'T the actual victims) because they were lesbians, TR 268, But these are
not fair inferences from the evidence. All five people ot out of the car” But the first people
yelling at Sprague and Ondine were Enca Abney and "am Keller. Mo proof exists thar ar the time
Burke got out of the car, he had seen Sprague or Ondine to form any opinion about their sexual
onentaton. They were directly behind the car when Ondine rapped on it The trial court’s
findings and conclusions were erronenus and insufficient to support a hate crime finding. TR
268,

The same 15 true of the Coure of Appeals’ conclusion that ™ [w]hether Meyer and her
female frends were lesbians is not the key. Whether accurate or not, Burke's belief that they
were, as expressed by his own words, supgested his intention to act based on sexual odentation
and convinced the tnal court of his hatred by a preponderance of the evidence.” Burke, slip op. at
ML, The Court of Appeals lumped all the women together even though Burke encountered them
at different times and said different things around them and teok different actions (o no actions)
rowards them,

To avord being impermissibly vague, the statute can only be violated based on evidence
that Burke's intentional assault of Kate would not have occurred except for her sexual
odentaton. The evidence fails to support that Anding, Even if Burke was motvated by more
than one factor to assault Meyer, one being sexual onentation, the proof would snll fail because

the motvaton was pot the but-for cause of the assault.

' As defense counsel noted, it is curkous and disturbing that Searp was never charged with a hate crime even
though he was the first person to hit anyone, kitting Kohlman in the face,
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2}, Pleiffer, Pation, Akemon Assault 2d Convictions

Lven if thas Counrr finds the Kate Mever assault was a hate crime, no proot exists that the
three assault second depree offenses agamse Patton, Akemon, and Pleiffer were, The prosecutor
relied on a transferred intent or chain of causaton theory thart if Burke bad not potten out of the
car and assaulted Katie and allegedly Connie, the other three men would not have stopped,
intervened and heen cot. " But for attack [sic], both physical and verbal, on the lesbian women,
the three men who were stabbed would not have been assaulted.” TR 245. As defense counsel
nated, the basis of the allegavon on the three men was solely the assault of Katie Meyer. VR
517711 9:25:20, The trial court found simply, “The facts demonstrate that [Burke] intentionally
left the velucle 1o assault women he believed to be leshians, All his other actions including all of
the assavlts stem from his intention to harm a person becawse of their sexval orentaton.” TR
2feH.

"The Court of Appeals held, “Meyer was Burke's first victm, followed by Pleiffer, Patton,
and Akemon- three men who tred to help. Once the attack began, it did not stop unnl the police
arrved and placed Burke in handeuffs. As found by the trial court, four peaple were assaulted as
a result of Burke's hatred of lesbians. We endorse the trtal court’s rationale that Burke enpaped in
a single episade that bepan with an assault on a woman, and ended with assaults on three men
who oftercd her assistance.” Burke, ship op. at 30,

Construing the statute to include victims not intentionally selected based solely on the
charactenstics listed in the statute 15 contrary to s plain I:I;ngu;lHL", the ranonale of the statute,
and makes the statute unconstreoonally vague becavse there was no way for him to know the
starute prohibited such behavior. The statate tells him he has commirted a hate erime if his bias
against an individual's sexual onentation (or other listed characterstic) s the but-for reason he

has intentionally selected that indnadual to assaule Ie does not inform him that he can commir a

' Defense counsel argued that polnt to the trlal eourt. WA 5F17/11; 9:25:55.
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hate cnme of after that alleped assault is completed, ke can be held responsible under the same
statute for assaults commutted on different indmduals, at different tmes and places, none
possessing the specilied characteristics and none seleeted for that reason, 'This flawed
construction dramatcally increases the number of offenses which could be deemed hate cimes
i a way the lepislanere did not intend and must be explicitly rejected by this Courr,

Fiest, if Burke 85 correct that the Kane Meyer assault is not a bate ceime that automancally
means the theee assaule second degrees were not hate erimes either sinee the arguiment is they
were the result of the Meyer assault. VR 5/17/11; % 26:15.

Liven if the Meyer assault was a hate cime, it cannot dictate that the other assaults were
as well. [d., 9:27:05. No one ever senously asserted that Burke speafically mtended to assault the
three men because of thetr sexual onentanon or any of the other protecred reasons, as it wounld
have been a ludiceous theory, They were not of the same sex as the women and nothing was said
to the men during the assaults from which an inference can be drawn that Burke was motvated
as the but-for cause of those assaults by a protected characrernistic of any of the men, The hate
cnme stature cannot and does not allow Bueke or any other aanzen to be found 1o have
committed a hate cnme if the offense was not intended againse the vicom of the protected
classes. Fach separate offense has to be intended because of sexual onentation (or other
protected eharacrenstce) of the specific individual that was the vicum of thar offense. Otherwise,
the statute is impennissibly vague as to what conduct could be a hate crime, See ep. Borer p Srare,
604 5.E.2d 512 (Ga. 2004).

o evidence makes it more ikely than not that the three men were assaulted because they
were seleeted for some protected charactenisnes. Furthermore, the evidence at tnal is insufficient
tor prove that those assaults would have happened as a result of the Kate Meyer assault. The
Mever assault was totally different in character. Burke did not use a knife., It occurred 1n a

different place, around the comer before the crowd had gathered and the scene prew chaone.
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And the nature of the scene gquickly changed in a deamatie way. While the Coure of
Appeals said there was no tesnmony at tnal thar Burke was out of control i1 a chaonc sinaation,
Burke, slip op. at 30, that 15 stimply not the caze. A plethora of evidence was introduced, both by
the Commonwealth and the defense that the seene changed radically after the inieial encounter
wath [ee and Ondine and pechaps Connie and Katie, The only possthle inference thar can be
drawn from the witnesses® deseripuons of what happened was that chaos ensued and covered
different arcas, from the Shell gas station, around the comer on Pike Streer, in the alley and ar the
pate by the bank parking los

It 15 undisputed that all of the three men aroved on the scene after the Meyer assault was
over. Burke testfied he was in pain, he was afmid of being hit because of his frapile medical stare,
he did not know why the men were coming at him, rwo of them were armed, one was bipper than
him, one jumped on him and he acted out of fear to defend himself. Even discounting Burke’s
testimony, the Commonwealth’s witnesses descnbed the scene repeatedly using words such as
commaonon and chaos, with screaming and a crowd growing from different directions converging
in Pike Streetr. Kane and Connie desenbed the tnial encounter with Enca and Pam as
“commation” with the women yvelling and in Dee's face. Dee said two dozen people gathered
after the assault of Connie and Katie, People were shouting and rumming around and Burke ran
across the street. Parton desenbed commotion and screaming. Jessica Ladd said Burke looked
mad. Dee Sprague said his eyes were wild, spinning around, looking in different direcnons.
PMferffer samd he saw screaming and fighung- there were two dozen people in the muddle of the
street and it was pandemornium.

The evidence does not even support the finding that the men stopped to help Kane.
Pteaffer stopped to help the women; he was worred his sister was in the hght
This 15 not a mixed motive case. Burke's motvation 1o select the theee men had nothing to do

with their sexual onentanon. It was che uppusin: af the but-for canse of the attacks, Even if
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somehow a tmnsferred wtent theory could be entertained, the evidence here does not sUpport it
The evidence shows only that once Burke’s intnial encounter with the women ended, a crowd
prew and enpaped him, causing him to cut three men, cither because of self-defense, imperfect
self-defense or he was bemng challenged and "mad”™ and “wald.”

2. Even if the hate crime factor was met, the proof is insufficient that it was the
primary factor in any of the assaults,

This requarement listed in Section 2 of KRS 532,032 is problematic given the cases
holding that “because of " means but-for causation, not stmply a sigmificant or even primary
factor for the crime, It also appears to be redundant to the “as a result of” language in Sectionl.
“The primary purpose of judicial construction s to carry out the intent of the legislature. [cites
omutted]. In construing a starute, the courts must consider ‘the intended purpose of the stamfe—
the reason and spinit of the statute—and the mischief intended to be remedied.” City of Lawinglle .
Helmuan, Ky, 253 50 2d 508, 600 (1952). The courts should reject a construction that is
“unreasonable and absurd, in preference for one that is ‘reasonable, ratonal, sensible and
intelligent™._.. fobnion . Frankfort &= CRIL, 303 Ky. 256, 197 SAV.2d 432, 434 (1946) (citation
amitted). In additon, the courts must constoue statutes in 2 manner that saves their
constitationality whenever possible consistent with “reason and common sense.” [cite omitted),
Commamuvaith v, Karh, supra ar 43-44, This Court should read both sections of the statutes together
in harmaony and hold that “primary factor”™ means the hate crime was the but-for cause of the
commission of the offense,

Even the plan meaning of the word “primary” supports that construction. The Encarta
[hetionary: Englsh (North Amencan) defines “primarny™ as “'most important,” or “first in
sequence.”

Assuming agends that bas towards sexual onentagon was one factor in Burke's assaule

of Katie Meyer, there i3 o proof it was the pimary or most importane factor. A one-sided or
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mutual ﬁcrr::lrnlng match, d:pcnd.ing on whose tcﬁ'ri.mnn:,.' one helieves, liad :||r1.-;1;d‘-,- EJEH'L[['I
between Enca and 'am and Dee and Ondine after Ondine rapped on the trunk of the car, If
Purke"s pnimary motive was intimidating the women, repardless of sexual oncatation, or he had
concurrent mofives for the assault, such as pain, anger and frustration over the situation that was
rurning chaotic, then it 15 not a hate erime, See Yot v Hewmener, T N2 B28 {Towa 20100, As
defense counsel argued, Enca and Pam getting out and yelling was the primary thing that pot the
ball relling, VR 5/17/11; 9:34:20.

Regarding the assault second convictions, the statute plainly says the sentencing judpe
shall determine a hate cnme was a prumary factor in the commission of THE crime. As arprued
catlier, the only common sense construction of this language is that the hate cnme has to be
found to be the most important factor m the commssion of each indmvidual cnime, not 1o any
other crime that might have happened first. There ts no proof sexual onentaton was any factor at
all in the assault on each man.

Agan, the Court of Appeals failled 1o analyze each requirement of the statute and address
Burke's arguments that hate was not the pomary factor of each individual assault. The nature of
the encounter had changed significantly from when Searp and Burke fan after the women. A
coovwd gathered from different directions, "eople who were not present when the first encounter
occurred entered the fray armed with deadly weapons and approached Burke, At least two of the
mien were armed when they confronted Burke- swhether this results in peefeet selfdefense, it
logically supports a reasonable inference of evoking different emotions and motivation for
Burke's acaons towards them than whatever his onginal motrvation was towards Kane Meyer.

B}. No proof of sexual orentation of any victim

The prosecutor never proved the sexual ofentaton of anyone Burke encountered. The

statute by its plain lainguage requires that proot come {rom the tral, and cannot be conserued

otherwise. See Grfin o Ciy of Bewdng Coreen, 4538 5.W.2d 456, 457 (Ky. App. 1970}, There s a
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disturbang assumption at sentencing based on the appearance of one wirness that some or all of
the women were lesbians but no proofl was imtroduced at tmal 1o confiom this, VIR 5/17/12;
(9:08:30." Diee Sprague said there people of all types including sexual onentavon ar Meyer's pary.
VR 3/16/12; 13:29:24, The people walking in three groups from Meyer's party were not all
women., [d, 133455, There was nothing inherenily homosexual about their appearance or
behavior {as if there could be inheremtly homosexual leoks or behavior).

Kentucky's starute does not specify whether the victims of the enme must actually
possess the charactenistic that 1s hated or whether the defendant actually knows whether they
possess that charactensnc. The Court of Appeals felt that the actual chamctenstce of the
indmvidual would not be relevant and only what the defendant believed was true would be
important, In short, if a defendant assaulted a person because he believed he was Jewish, why
should matter whether he is in fact Jewish?

The problem lies within the plam lanpuape of the statute. Other states have included
languape such as “actual or pereetved” o cover sitations where a defendant believes a victim is
sexually orented a certain way whether it is acrally true or not. See eg. AlaCode 1975 § 13A4-5-
13 (b); Cal.Penal Code § 422.55; CRS.A. § 18.9-121(2) (Colo): C.GS.A. § 53a-181j () (Conn);
DC ST § 22-3701 (1) (DC.): 720 ILCS 5/12-7.1 {a) (JIL); LSA-RS. 14:107.2 (La); N.RS.
1931675 (1) (Nev); NOML S AL 1978, 6 31- 18B-2 (D); McKinney's Penal Law § 48505 (N.Y.);
1R UIS.A2 § 24902){2)(A). For example, see Fla. Sear. Ann. § 775.085 (3) ("It 15 an essennal element
of this secnion that the recond reflect that the defendant perceived, knew, or had reasonable
geounds to know or perceive that the vicum was within the class delineated in this secon.™}
Kenrucky chose not to do that. The plain language of the stamte says the defendant intentionally

because of sexual onentation of another individoeal commirted assaule

* vet Burke was never charged with assaulting Connie Kohlman, to wham the prosecutor appears to be
referring,
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Fvenaf the linguage can be viewed as ambiguous (which it cannot), “Kenrucky case law
has long recognized that when there 1s an ambipuity or conflict in a penal starute, the *rule of
lemty” 1= applicable.” Commomuvaith r Lurderpan, 847 SW.2d 729, 731 (Ky. 1993), Thus, doubts
abaut the meaning of the hate cnime statute should be resolved in favor of Burke <o as to avoud a
harsh or incongruous result. This Coure should interpret the statute to require proof of the sexual
orientation of the victim,

The Commonwealth muse prove that the defendant believes the individual possesses one
of the enumerated characteristics. Whale it introduced several statements by Burke to argue he
beheved the women were homosexual, no proof existed that he believed the three men were,

The Court of Appeals did not address the statutes cited by Burke which, unlike Kentucky,
demonstrate by their express language that pereeived as well as actual inclusion in the protected
class, such as sexual orentation, can form the basis of a hate cime. Rather, it held, without
analysis vr suppaort, that “there is no requirement that the actor’s motivation be accurate, only
that it prompred him to ace™ Harke, slip. op. at p. 30, But if no proof is offered that the persons
attacked reside in the protected class, the basis for believing the defendant’s acrions are motivated
by hate of those people falls apart. Despite the wonds that might be used by a defendant, those
words are less probatve of bias motvation if they are not directed towards persons known to be
within that class.

C. Burke was entitled to pre-trial notice that a hate crime is alleged-

Burke argued in his wnitten objection that due process requires notice of the nanare and
cause of the accusation against an accused. 5%, 6™ and 14" Ams., U.S. Const; Sec. 11, Ky, Canst,
TR 250,

Burke was ennitled to pre-teial notice of the hate come allegation in the indiciment. "' No
better instrument has been devised for areving at truth than to give a person in jeopardy of

senous loss nofice of the case against him and opportanity to meet 11" Landford r, Jdsbe, 500 US,
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PUOL, 120022 (1991}, But even of an indictment was not Tey) wired, reasonable notice 15 puaranteed
Ly the Due Process nght to be informed of the namre and cavse of the accusation broupht
apainst hum, 57, 6", 14" Ams., VLS. Const.; Sec. 11, Ky. Const.

“The indictment must contain an allegation of every fact which is legally essennal to the
punishment inflicted.” -lfprend v, Nea fersey, 530 L5, 466, 498 . 15 (2000), Whale the hate
crime statute does not merease the statutory maamum Burke faced, it did affect his abiliy 1o
make parole. Id., 09:12:54. While parole 15 a privilege in Kenmucky, the Supreme Court has
rejected the nght-prvilege distinetion and has held that probationers and parolees have a
sufficient liberty interest i their condional liberty to ment consurutional protection. Sec
Morrisey v Oreaer, 408 LLS, 471 (1972}, Where additional purushment is involved, Kenrucky
requires reasonable pre-trial notce, usually w the inlictment. See fackon v Commarayvalth, 20
SW.3d 906 (hy. 20000 (I'FO; KRS 4390.3401 (violent offender); Yofa r. Commomurali, 130 S 3d
H27, B43 (Ry. 2004) (aggravanng circumstances to seck death penaliy.)

A pror case implies hate enmes should be charped in the indictment. See Hendaxv o
Conemonaeaith, 2005 WL 2107648 (Ky. App. 2005)" (indictment indicated arson would be charged
as hate eame under KRS 532.031; tral court found arson was not a hate come at sentencing). Sce
Appendix Tab 3.

Even if speafic notice in the indictment was not mandated, reasonable pre-trial notice
was required for Burke to have an oppormunity to defend himself against the prosecutor’s monon
to declare these hate cnimes. “A person's right to reasonable notice of a charpe against him, and
an opporunity to be heard in his defense—a nght to his day in court—are basic in our system of
junsprudence; and these ophts include, as a mimmum, a aght to examine the witnesses against

him, to offer tesnmony, and to be represented by counsel™ fr e (direr, 333 ULS. 257, 273 (1948).

* The Court of Appeals questioned Burke's citation to Hendrix, But Hendrix Is cited not as binding precedent but
as an illustration for how this issue has been viewed by another Commonwealth Attorney. It demonstrates that
at least one other prosecutor believed the hate crime allegation should be presented to a grand jury.
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[ue process requires notice and an opportumty to be heard. Faenser o Sheren, 407 U8, 67 (1972);
Vepdieton . Commormeaith, B3 5 W . 3d 533, 528 (Ky. 2002). Burke's due process rght to a fair enal
was violated. Without reasonable pre-tral notice Burke was deprved of his Due Process night o
present a complete and meaningful defense. See penerally Criee r Kentncky, 476 US. 633, 690
(1986); Brogw r Campramuyaith, M3 SN 3d 577, 624-25 (Ky. 2010); Bealy r. Commonavaith, 125
SN 196 (Ry, 2003),

The statute mandares that the evidence vsed for the hate coime finding comes from the
trial. KRS 532.031 (2). If Burke had known what the prosecutor planned, he may have made
different decistons about trwal strategy. The value and necessity of adequate notice allowing
counsel's presence of the accused is to have a far opportunty to present a defense at the edal
itself is deeply ingrained m our junsprudence. See Ulnited Stater v, [Fude, 388 U8, 218, 224 (1967)
{rght tn presence of counsel at post-indicement hine-upl; Masrah o Usited Stater, 377 U8, 201
{1964) (incrimunating statements obtained by conversation arranged by povernment without
notice to defendant’s counsell: Esobedo . Nlwois, 378 ULS. 478 (1964); Mirunda r. Almzens, 384 LS,
436 (1966).

Burke's counsel could have provided more assistance had he recetved tmely notice of the
hate cnme alleganon. The defense did not know to object 1o the photo of Burke showing has
tattoos because the prosecutor would wse that to argue this was a hate cime. He might have
questioned the states witnesses more thoroughly about their lack of relanonship to each other.
He might have eleted specific evidence from Burke himself about his motrvanons, and his
beliefs about who the different proups of men were and how they were related to the group of
people they fist encountered when the car backed up. Likewise, counsel could have asked
guestions of the male victums 1o underseore their observations of Burke's behavior and why
Burke assaulted them. Bucke might have chosen to forego tnal and accept a plea barpain,

assuming his chance at parole would be lessened for hate cimes. TR 252-3.
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The Court of Appeals stated nothing prevented Burke from mtroducing proof thar if the
cames were found 1o be hate enimes, the parole board could deny parole. Burke, slip op. at 28,
Burke aprees with the Court of Appeals’ conclusion that this would be relevant information
which Burke would have been allowed to introduce in the penalty phase. However, to say Burke
could have introduced evidence in anticapation that the Commonwealth would prove something
at sentencing it had given no notce it would prove s illogaeal, and Burke's attemnpts o do would
likely have been prevented by the tnal court. The tnal coun’s antcipated response would be that
the evidence was irrelevant unnl the Commonwealth pave notce it would ask that a hate enme be
proven. This approach also requires the defendant o introduce a damaging concept o the jury,
1.c. the idea that the legislature potennally designated Burtke’s acts as a hate cnime, before knowing
if it was necessary to do so to counfer the Commonwealth’s assertion these were hate crimes.
There 1s no evidence that Burke made a caleulared decision not to defend apainst the hate erime
designanon during the presentation of evidence at the mal

There was at least tacit misdirection by the Commonwealth on the hare crime issue. The
defense filed a moton i mine to exclude references to statements made including “homa”,
“fapgot,” and “you fucking dikes.” TR 67, He argued, “Though the statements are discriminatory,
the alleged offense was not charged as a hate crime, the clements of which are povemed by
spectfic laws." TR 69, "The prosecutor filed a written response, arguing they were relevant to
show mouve for what preapitated the acts, but never once mennoned she planned to ask that
the court designate this as a hate come after tmal. TR 108-9.

The taal court’s finding that Burke was “very aware” that the Commonwealth believed
this was a hate cnme i3 belied by the above evidenece 1o the contmary, VR 5/17/11; 09:59:00.
While counsel may have been aware that the prosecutor thought Burke was a hateful person,
“hate cnme” 15 a term of art and the designaoon requires cerrain findings under the stature, Just

as the notice required for other coimes and bad aces under RCr 404 (¢), broad knowledge by
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defense counsel thar evidence 15 out there 15 not sutficient to serve as notice the prosecutor
intends to use that evidence to ask for a specific finding by the court, ]'].m:r.l.nr.l'. Commanmeaith, 5
SAV.2d 76 (Ky. 1993), Sce e.g. Soure v Frowsas, 809 So.2d 1022, 1032 (La. App. 2001). Only then
does the defendant have a far opportumey to meet that accusaton.

Because Kenmucky's hate enme statute 15 relatvely unique, to counsel's knowledpe, there
are no cases diectly on pomnt addressing pre-tnal notice of the Commonwealth’s intent to prove
a hate cnme.

The Court af Appeals’ conclusion thar Burke was aware of the existenee and potental
apphcability of KRS 532031 because Burke sought to exclude mention of the term hate cnime 15
refuted by the argument above. The Court of Appeals’ conclusion thae “Burke made a caleulated
decision that ultimately faled” is not supported by the record. To find otherwise aceuses
mmpugns the mtegnty of defense counsel who appeared to be eamestly trying to find what the
prosecutor ntended to present and defend apainst that.

The tral court also ruled that the Kentucky Consutustion does not require jury sentencing
and the hate come destgnanon was not an element of the come, VR 5/17/11; 09:59:00.
However, Kentucky law provides a broad nghe to jury sentencing under bath KRS 294,270 (1),
KRS 532,055 (2), RCr 2.84(1), and RCr 9.26. “Cleardy, under Kentucky law a cominal defendant
has a statutory Aght to have his sentence set by a jury.” Wior . Commornvaith, 765 S\W.2d 22
(Ky. 1989). The Court of Appeals concluded that the hate enme destpration is not a sentencing
factor hecanse it “potentally impacts only the amount of ime actually served, not the lenpth of
the sentence imposed.” Barke, Slip op. at 28, But the amount of ome actually served 1s just as
important a liberry interest as the length of sentence assessed. A defendant who recerves a 17 year
sentence but is paroled after 20%: and who gets credit for ume served on parole s free fora
longer period of tme than a defendant who recerves a 10 year sentence but 1s never probated or

paroled. Also, the designation that Burke commutred a hate cnme, appeanng prominently in the
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final judgment, will fallow him forever, Being a convicted felon is damaging- having a teputation
for artacking penple hecause one hates their status 15 repupnant. It would be disingenuous o
bebieve the Parale Board would feel any diffeccetly.

"The Court of Appeals was coneerned that it would place the Commonwealth in a bind o
require (1t o pive notce proor to mdicement when the faces that supporr that findeing might not be
fully known. However, that it the positon the Commonwealth s always in and the remedy is 1o
amend the ndictment, seck a superseding indicement or provide a Bill of Particulars giving
sufficient notice before the case 1s ted to allow the defense an opporrunity o prepare for trial.
D. The jury should be told about the elfects of parole eligibility on a hate erime.

The jury heard extensive evidence at sentencing about parole, pood time credit, minimum
parcle elybility, PICY, concurrent and consecutive sentencing, ete. VR 3/16/11; 20k13:50 et. seq.
Yet it did not hear that it Burke's offenses were hate edmes, the Parole Board could deny him
parole based on that factor, This was one of the consequences of lack of pre-trial notice by the
Commonwealth.

This evidence would have been admissible under KRS 532.055(2)(a)(1). “It 1s recopnized
policy, in furtherance of jusace, to provide full and accurate informanion to a sentenang jury.”
Cifurt v Commonaraith, 799 S 2d 815, 817 (Ky. 1990). Courrs have reversed for re-sentencing
when junes are prven maccurate evidence about sentencing factors because of the effect thae
evidence may have had :'.m the jury’s choice of sentence, See Rodvason v, Commonsralh, 181 50.3d
30, 38 (Ry. 2005) (good ume credit); Linvion r Cammonuvaldh, 85 8 5d 571 (Ky. 2002)
(sentencing range); Flayd v Commanwealth, 2000 WL TI6002 (Ky, 2009) (parole and probation
eligtbility). See Appendix Tab 4. In effect, the jury received inaccurate evidence abour parole
because a significant prece of whether parole would be conssdered was withheld, What i heard

was an incomplete, skewed prorure of parole.
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The qury beard from Burke's mother abour his horrfic childhood, how his past reckless
homicide conviction when he was 18 happened, and how he was taught his attitudes about race,
The jury appeared o take the evidence it heard about parole, prior record and mtipation and
maie a very conscious chowce of how i all 6t rogether for a proper sentence of 17 years. This
calculation could have nlted towards a lesser sentence had the jury known Burke's chance for
parvle might be foreclosed or lessened by a hate crime designation. Burke should have the
oppoerunity to arpue that point to the jury i asking for a lesser sentence.

Burke request that this Court tssue an opinion that makes it clear that under KRS 532,055
this would be admissible evidence relevant to parole elipibility as well as potentially mingating
evidence. He also requests that this Court vacate his sentence and remand for a new sentencing
heanng in which this evidence can be presented.

E. The jury must decide whether a crime is a hate ecrime beyond a reasonable doubt.

Burke argued that under ~pprend, sprs, and Jomer v Cammonaealeth, 526 1.5, 227, 243
{1999, a pury should have deaded whether this was a hate enime beyond a reasonable douhbt,"
While the language of KRS 532.031 (3) and (4) permits but does not mandate rhat a trial court
deay probaton or the Parole Board deny parole, it sull allows either or both parties to deay the
defendant his bberty because he was found ro have committed a hate come. The hate crime
statute increases the hikelthood Durke will remain incarcerated when he mught otherwise have
been released because it decrease the oppartunity to be paroled. Extending penods of parole
telipbility 15 a pumitive measure meant to enhanee the punishment of the senous offenses.
Commongyaith v, Prdfae, 394 5. 3 867, 878 (Ky. 2012) (Anding LAC for misadvice on parole

consequences). The factors required to transform an assaule into @ hate cnme should have been

" The prasecutor argued that Soto, supra, held that Kenfucky does nat follow Aporeadi. That s not the case,
Ses Divon . Commonwesith, 263 5, W.3d 583, 530 (Ky. 2003).
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presented tooa pury, Therefore, the statte s unconstnonal and violates due process. 3", 147,
Ams,, LS. Const; See. 11, Ky, Const.
F. Remedy-

e hate erime statute was mterpeeted and applicd as 1o render it unconstitutionally
vague, and in the case of the assault second depree convicoons, without a rational basis related o
any leginmate state interest, The evidence mtroduced ar mal and the findings of the tnal court
were insufficient 1o support findings either that Burke “intentionally because of ... sexual
onentatton” violated Ya provision”™ of KRS 508.020 and 50H.040; and “a hate cnme was a
pamary factor in the commission of the crime." That pottion of the pudgment must be vacared
for wsufficient evidence. If the Court agrees with Burke on any of his other arpuments
concerning pretral notce and jury sentencing, his convietions should be reversed and a new trial

ardered.

2. A myriad of irrelevant, prejudicial evidence denied Burke a fair trial.
Preservation- This issue 15 preserved with cites to the recond set out below, save for

Burke's Furst Amendment claim. That should be reviewed under RCre 10,26, RCr 10.26 provides
unpreserved error may be reviewed on appeal af it 1s “palpable™ and “affects the substantial
tights” of a defendant, resultng in “manifest njustice.” See Soboembachler, spng sce also KRE
103 e). Relief under this provision is appropnate when “manifest injustice has resulted from the
error,” where such error is clear or plain under current law., Breaer o Commanueaith, 206 8.W.3d
343 (Ky. 2006). Reversal 15 n:quj.n:d when pn]p::b]c errar affects the fairmess, im:'gril}r. or puh]jc
reputation of the proceeding so as to be “shocking or junsprudentially imtolerable.”” Martin n,
Commrommralth, 207 SNW.3d 1, 4 (Ky. 2006). This constitunional error is plain- the law leaves no
doubt about it. See Brrwer, sgprn The Fust Amendment nght to speak one's mind is a substannal
rght and it 1s 2 manfest injustice for a mal court to arbitranly curtall that federal constimtional

npht.
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AL Introduction-

A mynad of evidence and questions injected into this tal subjeers which were irrelevant,
muore prejudicial than probanive and encouraped the jury to convict Burke for his character rather
than what he did or did not do on the day of the come. His nght to a fair tnal under the Due
Process Clause and his First Amendment nght to free speech and expression were violated. Thas
projected the messape Burke was gulty and dangerous almost from the moment the tnal began.

B. Irrelevant, unduly prejudicial evidence and evidence of bad character/other crimes is
inadmissible-

Lvidence which s not relevant in not admissible, KRE €1, 402, Even relevant evidence
may be excluded “if its probative value is substantially outwesghed by the danger of undue
prejudice, confusion of the 1ssues, or misleading the jury, ..." KRE 303, A person’s character
trait 1s not admissible to prove the defendant acted that same way on a certain occasion, unless
the defendant offers evidence of his peneral moral character. KRE #04{a} (1). This general rule
applies equally to witnesses, with certain exceptions. KRE 404 (A) (3). "Evidence of other
cnmes, wrongs, or acts is not admussible to prove the chamacter of a person 1n order to show
conformuty therewith,” unless exceptions are proven. KRIE 404 (b, 404 (b) (1), See also Belinpr r
Commargealth, 343 50W.2d 870, 892 (Ky. 1792). To introduce evidence under KR 404(b), the
tral cousrt must ask if it meets a well-established theee pare testz {1) 15 the evidence eelevane (2)
does it have probanve value; and (3} s 1ts probanve value substannally outweighed by 1ts
prejudicial effect. Bell v, Commonaealth, B75 5. 2d 882, 88091 (Ky. 1994).

1. Photo showing Burke's swastika tattoo-

The defense made a moton in Lmane to prevent the jury trom being shown a photo of
Butke exposing varous fations beeause they were not relevane, were inflammatory, offensive and
he would be convicted based on the tantoos. VR 2/14/11, 16:24:00; TR 79-84. The court ruled

the prosecutor could show the unredacted picture to witnesses to wdennfy Burke from that might
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and could publish the photo o the jury, VR 3715/ 11 08:00:15, 08:05:50, 08:06:20, The
provecutor, over objection, introduced a photograph of Butke's upper body (Ixhibic 4. See
Appendix Tab 5. A larpe swastka is plainly visible on his upper left arm, along with numerous
other tattoos. VR 3/15/11,, 1348200,

The peasceutor showed the photo to Dee Sprague, the first witness, and she idennfied it
as Durke. VR 3/15/11; 13:42:50-13:43:32. Burke renewed his objection that it wanted the photo
redacted and nor published o the jury. The court overruled, saying the photo could be published
quickly. Id, 13:42:12-13:42:42 The jury was shown the photo, Ld., 13:43:40.The prosccutor
showed the same photo to Connie Kohlman who identified Burke; the photo was again shown 1o
the jury. Id., 14:41:45. Dunng Kate Mever's tesumony, the defense objected to continuing 1o
show the photo to the jury, arguing this was duplicatve and defeated the court’s ruling, 1d.,
15:0%:25. The court allowed the photo to be shown a third time to the jury.

Using the unredacted photo violated the above Kentucky rules as well as Turke's right to
free speech under the 1st Amendment and a fair tmal under the Due I'rocess clause of the 14th
Amendment and Section 11 of the Kentucky Consontion.

The central 1ssues are: 1) the exact nature of Burke's tattoos which was ierelevant to
any material tsue at tnal, and 2) the extreme prejudice of the tattoos, especially the swasoka,

Burke had not placed evidence of his good character in evidence when the photo was
shown to the jury. Burke's expressions through his tattoos do not make the existence of any fact
concerming whether Durke assaulted the four alleged victms, or whether he acted i selt- defense,
maore or less hkely. The witnesses at tnal did not wdennfy Burke specifically because of the
swastika tattoo but because he was heavily tattooed. The Court of Appeals even found,
“Witnesses descnbed the two men differently, but all agreed the heavily tattooed man indlicted

the knife wounds and stood over Meyver when she was kicked in the back.” Burke, slip op, ar 33,
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Burke did not dispure he was heavily ratrooed and Searp was not. The photo gave the jury a
much closer, elearer view of the tattoos than the witnesses would have seen that night.

The swastika tateoo did nor prove identity, Burke admitted cuteing Pfeiffer, Patton and
Akemon, claming self-defense, even if he disputed assaulting Katie Meyers. But Meyer only
wentbied the man she saw as having a lot of aroos.

The tannos do not show motve. In fact, whatever the prosecutor’s theory was during
sentencing about why Burke was attacking the women, the prosecution was very concerned at the
start of the tnal that the jury not be wold it had (o prove Burke's motives for the ateack.'”

The prosecutor repeated what it called Burke's hateful statements- “Fucking dykes. You
gonna run, you little biteh™- at the stact of her opening statement. Id., 12:55:24, 'The clear
message was these were homophobic slurs. But a swastika does not give nise to an inference of
homophobia A direcr inference about what the swasaka does “say™ is elusive but penerally could
wnfer eeligious, racial or national ongin buas. See Hickr . Cammrangvaith, 2000 W1, 3526699, ar 8
(hy. Oce. 29, 2WH) {unpublished) {argument that swastika eattoo of witness relevant to show
racial amimus towards Afncan Amercans rejected “because no other evidence was presented-
either direct or crcumstannal in charcter-which tended to show what Spence's swastika tartoo
meant to him, why he chose to have it placed on his body, or whether he had any particular
feelings, negative or positive, towards African- Amencans or any ethnic group at all.™) See
artached ar Appendix Tab 6.

The photo was not relevant to rebut any claim Burke was injured himself because he
never at any time made such a claim.

The phota could have been omutted all topether. Bur more impartandy, the swastika
could have been covered or blurred, This was an ideal balandng of the interest of the

Commonwealth to prove its case and the night of Burke to not be convicted based on irrelevant,

N yR 3/15/11; 9:57:30-10:05:00.
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unduly prejudicial evidence of bad chareter. This solution would not bave altered the basic
appearance of Burke bur would have prevented an unfair and extremely damaging areack on his
claracrer,

In Diwsan r, Delamare, 503 LS, 159 (1992, the Supreme Court held it violated Dawson's
1" and 147 Amendment rights to read a stipulation to the jury in the penalty phase of 4 tmal
telling them the Aryan Brotherthood was a white racist supremacy gang that began in a Califormia
prizon amd had chapters in many state prisons including Delaware, and to introduce evidence
Dawson had Aryan Brotherhood tattooed on his hand. The Court found the evidence had no
relevance to the 1ssues heing tned. It sad notheng about the Delaware group’s beliefs. The victim
and Dawson were both white and no mcist motive was ted to the cnme. It did not rebut any
mitigation presented by Dawson, Dawson was free under the federal constmiton to make
whatever associations he wished and hold whatever beliefs he wanted.” Burke had the same
nphts under the First Amendment and Section 8 of the Kentucky Constiution.

In Broan v, Commamavaith, 313 S.W.3d 577 (Ky. 2010), 2 photo of the defendant came in to
show scratches but also showed vanous mittoos which the prosecutor cross-examined Brown
about. The Court found ereor, noting that evidence can be excluded under KRE 403 1f it unduly
prejudicaal, ve. " ot wall induce the jury to decide the case on an improper basis, commonly an
emotonal one, rather than on the evidence presented.” Ulnited States v, Thamar, 321 F.3d 627, 630
{7th Car. 2003} (atations and internal quotation marks omitted),” Breaw, agter at 619, Even
though the prosecutor did not question Burke or comment about the swasnka, the tattoo in
Bz contuned only a mde pesture, while Burke’s tattoo represented a polamzing, highly
mflammatory and emotional symbol. “The tartoo evidence was not relevant o any material issue,
but merely tended to supgest, ... that Brown was the sort of anpry, disaffected person eapable of

murdenng Shemy Bland.™ Broaw, smpes at 619. Thus, the Commonwealth violated KRE 40-4(L).

" The Court of Appeals did nat address the Dawson case or Burke's First Amendment claim.,
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Evidence that the defendant had rarroos unrelated o wdentity and suggesting he was in a
rang, violated KRE 404(1). Cofyer v, Commonmeaith, 2000 WL 736001 (Ky. 2009). Sce Appendix
Tab 7, See also Frafe v Neeke, 510 NW.24 661 (S.D.19943, e 15 also crror if evidence of a tattoo is
used ro establish that the defendant acted in conformity with the messape of the ramoo,” Bafiek n
e, M2 FSupp. 1199 (WMo 1995), rev'd nom Baded . Bosrrex, 96 F.3d 1070, 1071 (Sth
Cir 19963, oL an 5,

While Burke's swastika tattoo should have been excluded under KRE 404(a) and (b),
clearly it was inadmissible under KRE 403, The Court of Appeals” holding the probative value of
the photo far cutweighed its prejudice is elearly erroneous, Barke, slip ap. ar 35.

Few symbals in the past century evoke more emotion than a swastika, Showing he had
chosen a swastika- a symbol for a political doctrine known for the extermination of those unlike
its members- would encourage jurors to convict Burke because his character was 1o hate others
unlike himself and to approve of violence, A picture is worth a thousand words, This symbal is
not one which needed comment 1o extract a negative meaning, Speculation about the different
meanmps of the tartoo- all negatve: could have been improperly used o find Burke acted in
conformity with the tartoo. The jury saw the photo numerous tmes, not just one fleeting glince.
The prosecutor used the photo of the swastika to argue this was a hate ciime. VR 3/17/11;
(L0755,

In Flowdiotis v Staie, 726 A2d 1196, 1204 (Dl 1999), the Court held thar the probative
value of photos taken immediately afier defendants’ arrest showing e-shirts with inflaimmatory
images (the lynching of a black man) and tattoos depicting swastikas and Nazi troops was
minimal but the prejudice was substantal, “"These had no relevance to identificanon or to the
theory of the enme and served only to inflame the passions of the jury. These images, ar least

implicitly, labeled the defendants as white supremacists.” Id.
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The same i rrue m Burke's case. Aoy probarive value related wdentity was casily cured
by redacting the photopraph to cover the swasnka, Instead, Burke appeared to be a bateful man,
not just a man who directed a fow derogatory words at women that evening,

2. Crail pill botde and arrest of Clark for its posscssion, the green handled knife,
and drug dog alert-

Burke hiled a motion in mine to exelude any reference to a pill bottle with the name
Stacy Cratl on it and a preen handled knife, both found in Charles Clark's white Firebird, because
they were urelevant, more prejudicial and confusimg than there were probative, and were also
improper character evidence. TR 73-77. Burke also objected to Clark being questioned about his
arrest for possessing the pill borle.

Dunng Officer Bradbury’s testimony, the prosecutor tried to ask if he was familiar with
Charles Clark. VR 3/16/11; 12:3050. The defense objected, rermunding the court of his motion in
limine. The prosecutor said she would use it on rebuttal and the court sustained the defense
objection. Id., 12:32-00,

Officer Lusardi tesafied he brought his drug dog 1o the scene. 1d,, 13:15:00. Buske
renewed his motion in limine, objecting to mention of anvthing found in the car, and the dog
alert becavse it mdicated drug acoviry. Id., 13:04:10, The court overruled the objection, saying the
fact the officer had a reason to get in the car was relevant. Id., 13:06:52. The officer then testified
his dog assisted in searching the outside of the car and he ot a signal to search the inside. Id.,
13:017:35. He searched and found a green knife in the center console. Id., 13:07:530, A photo of
the knife was admiered as Exhibit 10, over defense objecnon. Id., 13:08:5(. The preen knife irself
was admirted as Exhibir 11, 1., 13:09:57,

Burke called Charles Clark to testify in his defense case. During cross, the prosecurtor
asked if he was arrested for things found in his vehiele. VR 3/17/11; 10:41:00. Burke rencwed his

moton 10 imne. Id., 10:41:15, The prosecutor argued since Clark tesufied, his credibilioy was at
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sue 5o his arrest for possession of pills wath Crail's name in his car was eelevane. Id., 10:41:30,
The court sad it was part and parcel of his choosing not to go away and overruled the objection.
[, 10:42:05. The following exchange then occurred:

Comm.- You got arrested for possession of some palls.
Clark- Yes,
Comm.- They were in somebody named Stacy Crail, in her pill bottle that night®
Clark- Yes,
Comim.- That was found dght nexst to the dever's side, your seat. .
Clark- Yeah, 1 think he did say it was..,
Comm.-.., tight between the seat and your car dooe?
{Clark- Yes, | thought he said in between the seat and console,
Comm.- Did you use any of those pills that night?
Clark- No.
Comm,- Do you know what pills were i that botile?
Clark- He told me they was Xanax"s. [Whose he?] The officer.
Comm,- You did not know they were in your car?
Clark- No.
Comm.- Did you see anyone gee in your car who had possession of that pill bortle and
deop it in there?
Clark- No. Three weeks before this happened, I loaned the car ro Stacy, She was
suppased to pet it back ...
Comm- 5o she might have dropped them in there?
Clark- She got arrested over in Cinct and [ had to pet my car our.
Comm.- 5o that might have been where they came from?
Td, 10:42:15,

The presence of Crul's pill bottle i the car, Clark's arrest for it, and the alert of the drug
dog on the car were whaolly irrelevant to any matenal 1ssue at tnal. This evidence was not
connected to Burke personally except he happened to be a passenger in Clark’s car. Crail had
nothing ta do with this incident. Neither the ingestion of, nor the possession of, drsgs had
anything to do with the assaults. Introduction of all this evidence was a blatant violaton of KRE
401, 403 and 404(1). The Commonwealth's arpument this was relevant to Clark's credibnlity as a
witniess tails, KRE 605 lirts artacks on the credibility of witnesses through character evidence o
either opimon or reputation for truthfulness, or speaific instances of conduct concerning the
witness' character for truthfulness. Clark’s possession and arrest fall under neither exception. The

fact that the pill bottle was in his car was not probative of his truthfulness,
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The tnal court dud not analyze the Be factors before allowinp evidence of Clack's arrest
nto evidence, Whether Clark chose not to po away was nor relevant to whether Burke commiteed
the charged assaults, Clark did nothing wrong that pight regarding the women in the iniial
encounter or the men who were cut. Repardless, the pill bonle and Clark's artest made it no more
likely that he chose to stay around ar not, The defense had not offered any evidence of Clark's
goud character. Making Clark Jook like be illegally possessed another people's preseription deugs
hust the credibiity of one of the few witnesses who supported Burke's testimony thar Patton got
out of the white van with the hammer, was warving it over his head, and approached Butke first,
saying, “Come on, come on, you want some of me." T, WEMESD, 10:32:15. This evidence also
allowed the jury to speculate that Burke associated with drugs users.

The Court of Appeals correctly found the tal court erred in allowing the admission of
Clark’s arrest for possession of Crail's pill bottle, Burke, slip op. at 36. However, the Court of
Appeals held the error was harmless because Clark offered 2 plausible explanation- that he lent
his car to Cradl several weeks earlicr and she left the bottle there. [d, at 37. But this analysis fails,
Clark’s story was not so plausible that it kept the police from arresting him that night. The
prosecutor also used the arrestin her closing as evidence that Clark, along with Scarp, were the
ones who got in trouble that night because they were arrested for aleohol intoxication and
possession of pills, as opposed to Katie Mever and Dee Sprague who were not arrested. VR
3T 52442

The Court of Appeals held that the drup dog search was relevant to show why the
wntenor of the car was searched (Barke, slip op. ar 36) bur this is circular logic, Having held thar
evidence of the pill bortle was irrelevant, how the police got to the pill borde was egually
irrelevant. Burke was not charged with any drug offense.

The green handled knife was equally irrelevant yet prejudicial. The police never believed

the knife was involved-they believed Durke had a brown handled knife and threw it ae the scene.
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VE 31711 D8:07:10, 08:20:25, A brown folding knife was found in the Shell lor. Burke
confirmedd thes in his testimany. The green handled knife was not even tested by the palice.
Introducing st could serve only o confuse the jury and improperly add to its portrayal of Burke
as a viclent man.

The Court of Appeals held thae the knife was relevant to show why Clark did not drive
away after Patton emerged with the hammer. Clark never said that was why he stayed and it
defies logie that he would have stayed and retneved a small knife for protection when no
evidence exsts that he acrually picked up the knife,

3. Questions designed to illicit several female witnesses did not want to give their
addresscs-

The prosecutor asked Dee Sprague, the first witness, if she was comfortable giving her
adilress; she sad no. VR 3/15/11; 13:25:00, 13:20:00, Burke objected that the implication was
they were afraid of Burke. The court overnuled, saying they are considenng themselves victims
becawse af the incident as a whole. Td,, 13:26:45, 13:28:25. Burke sasd the proper remedy was that
nobady asks the queston. The prosecutor asked Sprague if it was fair 1o say she was
uncomfartable giving her address because of the circumstances abourt this case. She said yes but
sawd she lived in Cincinnan, [d,, 13:28:44,

katie Meyer, the thied wimess, was asked if she felt comforrable stating whether she lived
i the trestate arca. VIR 3/15/11; 15:01:45. After a defense objection, the prosccutor asked if she
would rell the jury where she bved. Id,, 15:01:5%. The defense objected that the prosecutor only
asked because she knew the witness would answer no. Id., 15:02:15. The court allowed the
question. The prosecutor asked Meyer if she was willing to tell the jury where she lived, and she
responded “not exactly.” [d., 150236,

The court abused its diseretion by allowing this questioning. The witnesses” addresses

were neither an element of the offense nor relevant to any marenal 1ssue at trial. The only
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purpase of the quesnon suggesting the female wimesses were afrad of Burke. Nothing about this
cnme, as apposed to others, made this a “specal arcumstance” excepr the willingness of the
prosecator and court (o sigmal w the yury that these women needed special protection because
Burke was dangerous and thus puley.

The Court of Appeals found this questioniing to be harmless. Burde, slip. op at 37, It also
suggests that it 1s not unusual for 2 witness not to want to give an address in open court. Then
the prosecutor should determune that ahead of tme and refrain from asking the questions-
espectally of several witnesses- in open court. The prosecutor's words infer this error was invited.
"The prosecutor did not ask the witnesses to state their addresses but asked if they were
comfornahle piving their addresses. This supgested the answer was no.

C. Prejudice under Kentucky Law-

Lirrors based on state law are analyzed for prejudice as follows: “[t]he inguiry cannot be
merely whether there was enough to support the result, apart from the phase affecred by the
crroe. [1 15 rather, even so, whether the error itself had substanual influence. If so, or if one s left
i grave doubt, the conviction cannot stand.” Cronaland v, Commonavalh, 201 8W.3d 223, 233 (Ky.
2009},

All the evidence set out above, individually, or as a whole, had a substantal influence on
the verdict and thus there is grave doubt about the verdicts, espedally the assault second degree
convictions, as well as the sentences,

Substannal evidence supported Burke's self- defense claim. It was uncontroverted that
Biurke had had extensive facial reconstrucnon surgery days before. Clark supported Burke's story
that Parton came at him with the hammer first. Meyer changed her story to the police about how
many men approached her in her second interview after lunching wath Keohlman, VR 3/15/11;

15:15:00) et. seq. Even though they disputed Burke's version of when events occurred, Meiffer
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admutted be ook his shart off, as Burke claimed, at some point. Pavon testified he was aemed
with his hammer Thor and Akemon was armed with a knife,

lven af the jury would not have acquitted Burke under peefeet sellprotecton, it could
well have found a lesser offense under an imperfect self-defense theory, But Burke was portrayed
as advertsing Naz symbaols on his bady, hanging around with a person with illicie drogs and
weapons in hus car, and being so menacing that the women called to testfy i open court did not
want to reveal their basic personal information,

This arrelevant, prejudicial evidence substannally affected Burke's sentence. He ot 17
vears- close to the maximum 20 year sentence. In parricular, the swastika, coupled with his priar
conviction for violanng civil nghes, sugpested to the jury Burke should be piven a long sentence
because he had a hareful characrer. The tral court said different people see that symbol
differently. o one sees a swastuka in a positive light.

D. Federal Due Process Violation

When a state court admurs evidence “so unduly prepudicial that at renders the tnal
fundamentally unfair, the Due Process Clause of the 14th Amendment provides a mechanism for
relief” Muyre o Tenmersee, 301 LLS, 803, H25 (1991). A defendant is enntled to have his guilt
adjudged based on reluble evidence. Sce also Chumdvrs o Misdvappd, 410 ULS. 284 (1973); Erredle 1,
MiCosere, 302 ULS. 62 (1991); and Ege v Yaokdirs, 485 F.3d 364 (6th Cie. 2007) (unreliable bite-mark
evidence violated Chambers and due process). Sce also Meadupar r Bryaet, 131 5.Ce 1143, 1162 n.
13 (2011).

The rrelevant and extremely inflaimmatory evidence erroneously admiteed, especially the
photo of the swastka 1attoo, was so unduly prejudicial as to depnve Burke of a fair tial under the
Due 'rocess Clanse of the Fourteenth Amendment. The Commonwealth cannot prove that
these errors, alone or taken as a whole, were harmless beyond a reasonable doubt. Chapeman

Cudifornia, 386 ULS. 18 (196T),
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L. Conclusion

MNeither harmless error standand can be met i Devhn Burke's case and this Coure muse
reverse, 17, 14th Am, Uls, Const, and Ky, Const. 552, S and 11,

3. The Instructions were confusing and invited a non-unanimous verdict.

This issue is argpuably partally preserved. Burke tendered a self-defense instruction an
imaperfect self-defense. TR 148, He also requested “stand alone™ instructions and a wanton
assaule fourth inserveton, VR 3/16/11, 154525, 15:25:11 TR 149, He pomted owt the flaw that
the jurors would stop with the assault second degree and not consider imperfect selt-defense. VR
30710 HEDS:SS, The tral eourr has a duty to instreet the jury on the whaole law of the case.
Taylor r. Comeommeaith, D95 5W 2d 355, 360 (Ky. 1999}, See also RCe 2.54(1). Burke urges review
under RCr 10.26. The insufficient evidence issue should be reviewed pursuant to Schoembuctier r.
Compraravaich, 95 3. W 3d 830 (Ky, 2003).

The instructions contained fatal Haws which denied Buthe his nghe 1o due process of law
under the 14" Am., US. Const., and Sec. 2, 11, Ky. Const. Because of the length of the
mstructions, they have been placed in the Appendix Tab B,

A. Assault second degree and sell- protection instructions-

A person who subjectively believes that the use of force 1s necessary to protect himself,
but is cither reckless or wanton in that belief, 15 entitled to instrucnons on KRS 50312001, Filosr
r Commenaealth, 970 5.W.2d 416, 420 (Ky. 1998). The mistaken belief 1s so unreasonable as to be
wanton or reckless, [d These instrucnons did not correctly express the law of self-protection and
misled and confused the jury, denving Burke his right to have the jury consider fourth degree
assault based on imperfect self- defense. Nesther the assault second instructions (TR 215, 217,
2199 nor the general self-protection instruction (TR 214} alerted the jury that of it rejected pertect
self-defense for assaule second dl:-gn:r., 1t must sill consider the elements nt':i.'mpt:fm:t self-

defense, and it MUST po on to consider the assault fourth degree.
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Burke 15 aware that the pattern nstructions on assaule second appear similar 1o the
murder nstructions approved in Commameaith o lager, 31 S0 .3d B28, 833 (Ky. 2001), Bue the
pattern mstruction on self-defense i Hager included a desenption of imperfece self defense,
unlike the one given in Burke's case. If the jury here had been piven either a self-defense
mstruction that included imperfect self-defense or a companion mstruction that explained that
concept, as was tendered, TR 148, or had been told at the bottom of the assault sccond
wmnstruction to proceed to the assaulr fourth instructon, it would have been elear it could consider
whether the facts G imperfect self-defense. *[1]n additon to the perfect seli-protection
wstruction, the tnal court should have also attached an imperfect self-protection instruction o
the first depree assaule charge. ... Because the tmal court declined to artach an imperfect self
protection qualifier to the first-degree assault instruction, the pary was not permitted to fully
consider Appellant’s clam of self-defense.” Flodpr r. Commonuralth, 2006 W1, 2708535, 5 (Ky.
2006). See Appendix Tab 9.

The same error occurred here. The jury would narurally stop deliberaring once it believed
Burke mtentionally caused a physical injury with a deadly weapon or dangerous instrument and
was not prvileged to act in (perfect) self-defense. This deprived Burke of his night to have the
jury consider a vald defense provided by Kentucky baw, rendenng his tnal fundamentally untair
under the due process clause of the 14" Amendment. Ererer e, [ _scey, 465 LTS, 387, 400-401
(1983). The i'-".'l" may have decided Burke was not entitled to an n:qu.i'rt::l on per fece self-defense
but believed he had a mistaken belief for self-defense and thus was parnally justified in hus
conduct, The instrucnons given provided no “third opion™ for the jury. See Beok r cllbauma, 447
LIS, 625 (1980).

Considennp the number of otfenses and the complexity of the instructions as a whaole,

the mere fact that the verdicts lsted mcluded mustaken belief 1 the nght to self-protecnon does
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not mitgste this ceroe, That stll did not eell the pary bew to et o assault fourth under the
mistaken self-defense theory.
B. Assault fourth depree instruction-

The court tound Burke was enntled to assault fourth both as a lesser tneluded offense
because the jury could doube the kmfe was a deadly weapon/dangeeous instrument under KRS
SOB.03Y (13(a), and due to a reduced mental state based on imperfect self-defense. Bt the
instruction which covered both thearies was so confusing as to deprive Burke of his right to have
the jury consider these theones independently. TR 216, 218, 2200 [f the pury believed Burke
caused physical impury (A) while acung intentionally (131) and was not entitled to act in self-
defense {C1), all the clements of assault fourth would be et But under the instructon gaven, the
jary could have also considered whether Burke was mistaken in his belief in his need to protect
himself {C2-wanton language), including whether he was mistaken and the knife was a deadly
weapon/dangerous instrument (C3-reckless), This instruction does not make it clear the jury
could find assault fourth solely if it doubted the folding knife used was a deadly weapon or
dangerous instrument.

The jury was given two choices of mental states- intentonal (B1) and reckless (B2} and
had to find one to move on, but after that was forced to decide esther Burke did not act in self-
defense OR he acted wantonly' in imperfect self-defense (C2) or recklessly with a deadly
weapon,/dangerous instrument (C3). This resulted in the jury being forced 1o find both an
infenfional and wanton or reckless behavior simultaneously. This massrares the law nfimp:rl’ﬂ:r
self-defense which does NOT require an intennional mental state. The instruction impropetly
mixed elements of the lesser based on the knife and the lesser based on imperfect self-defense.
"The assaule fourth instructon omitted a mental state applicable to imperfect selt-defense-

wantonness. The jury was also never directly tnstruceed it could find Burke puilty of wanton

Y The terms wanton and reckless are not actually used in the CL and C2 parts of the instruction.
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fourth depree assault because of imperfect self-defense. The jury was forced to choose an
intentional or reckless mental state before consulenng imperfect self-defense.

This could have been avouled by prvang sepamte instractions on all theones of assaulr
fourth degree and then for commueting assault fourth degree by virrue of impertect self-defense.
[t could have also been avended by preing one of the pattern instructions supgested in Cooper
and Cetrulo, Kentucky lnitaetions fo Jures, Sec. 1110 (5" ed. 20113 on assault fourth which inclades
a spectfic mstruction that the defendant was acting wantonly as described in C2, speafically
rying the mental state to the corresponding imperfect self-defense descnption set out below. The
same would be repeated for the reckless theory.

A the Court of Appeals notes, the Appellee concedes the instnection was erroneous but
arpues 1t was harmless, Burde, slip op., at 41, The Court of Appeals found this error did not meet
the palpable error standard hecause the likelithood of the jury believing Burke’s self-defense claim
was "ml" Barke, slip op. ar 42 The Court’s reasoning was that before he attacked the three men,
he attacked Kane Mever.

‘The flaw in this analysis is that the incident had changed in narure by then- the erowd had
grown and new people, including the three men, had entered the fray from different direetions.
Unlike Meyer, two of those men were openly armed with deadly weapons. Each man confirmed
same portion of Burke’s version- Le, Meiffer and he took off his shirg; Burke said the man took
his shirt off while approaching Burke; Sizemore saw "atton swing at Searp. The Commonwealth
never disputed Burke's testimony that he was medically veey fragile and had good reason to fear
being struck in the face,

C. Non-unanimous verdict/insullicient evidence pocket knife was deadly
weapon/dangerous instrument-

Both the assaule second and fourth instnsctions were fatally flawed because they mnvited

nof-unantmous vesdicrs h:.' covrh i.1'|.iJ'I.E: rwo theores in one instruction when they were not
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supported by the evidence. Bowdder r. Commonarinith, 610 SW.2d 615, 617 (Ky. 1950, overruled
on other prounds by PDal v Commonpealth, 715 502 227 (Ky. 1986), Sce also Commonuyalth r,
Wihiemore, 92 S.0.3d 76, 81 (Ky. 2002); Sec. 7, Ky, Conse; RCe 9.82(1). Furthermore, Burke las a
nght to a majonty vendict under the Gth and 14th Amendments of the federal constitution. Heed
r, Lomgrama, 441 TS 130 (1979,

The knife was not a dangerous mstrument. The lepslature specitically mcluded a knife in
the definition of a deadly weapon. KRS SKLOZD (4) (c). Kentucky supports “expressio umius est
exclusio altenius,” or express mentioning of one thing implies the exclusion of others. Grome &
Canrerararalit, 835 SW.2d 938 (Ky. 1%M). See also Cammongealh v Harris, 59 500 3d 896, THHD
(key. 20001, where 1t was held that “enumeraton of particular items excludes other items that are
not specifically mennoned.” Krves were enumerated as deadly weapons, ergo they are not also
dangeeous nstruments.

Even if the knife could be a dangeeous instrument, the evidence is insufficient to prove
the knife 15 a deadly weapon. Ordinary pocket knives are speaifically 15 excluded from KRS
S00.080{4)(c) but that term is not defined. “Pocketknife is defined as ‘a kmfe that has one or
maore blades that fold into the handle and that can be camed in the pocker.’ Mermam-Webster's
Collegtate Dictonary (10th ed 1993). Ordinary s defined as of a kind to be expecred in the
normal order of events: Rounne, Usual’ Td. From these definitions, we infer that the legislature’s
intended definition of an ‘ordinary pocket knife’ was: A rype of knife that has one or more blades
that fold into the handle that can be carmed in the pocket, and which s of the usual and rounne
kind of knife camied in the pocket expected to be observed in the nommal order of events,” s
o, Commoraraith, 2003 WL 22520434, 2 (Ky. App. 2003). See Appendix Tab 10, The proof reveals
Burke's knife was a pocket knife. [t was small, it folded, it fit in a pocket, and it appeared o have

unility blades on it. See Exhibit 12. The Commonwealth did not prove this element beyond a
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reasonable doubt and of any puroes believed the kmfe was 2 deadly weapon, Burke's due process
rights were vinlated.

Conclusion: Lesser-included offenses represent a defense to the higher charge and must be
considered to prevent the defendant from being denied a lepnmate defense, lopper r Eranr, 456
U5, 605 (1982}, C.F, Sharver o Cammmanuvalth, 962 S 24 845, 856 (Ky. 1997). The Due Process
Clause also prevents a defendant from being convicted unless the prosecutor proves his gailt of
every essential element Beyond a reasonable doube. T e Wearhep, 397 175, 338 (1970). Erroneous
instructions to the jury are presumed to be prejudicial; an “appellee clauming harmless error bears
the burden of showing affirmatively that no prejudice resulted from the emor” MckTnney . Heirel,
047 S.0W.2d 32, 35 (Ky 1997, See also M o Comavonmeadth, 200 5, W 3 813, 818 (Ky. 2008).
There could be no greater injustice than having instructions which prevent the jury from fully
considering the defendant’s defenses or invite convicnon on less than proof beyond a reasonable
doubt on every essennal element,

4. Improper restriction on right to present a defense.

This 1ssue is preserved. Charles Clark testified on direct that Burke got out of the car after
the man with the hammer stared towards them. VR 3/17/11; 10:31:15, The prosecutor elicited
that Butke got out in response to the man with the hammer. Id., 10:37:50, On re-direcr, Clark
sad he was afraid of the hammer, afraid someone would get hurt. 1d., 10:43:55, The prosecutor,
on re-cross, asked if they got out of the car to confront him 1n spite of that, and Clark said yes.
1d., 10:44:35, The traal cowre excused Clark but defense counsel said he had another question. The
trial court told him no, he had to approach and tell her what his question was because she usually
did not allow re-re-direct. 1d,, 10:45:00). Burke said the prosecutor’s question if he pot out of car to
confront was misleading as 1o what his previous resumony was, and it was confusing because
Clark never testificd anyone pot out and went after these people. Ld,, 14510, The tnal court

said he could argue that in closing, Id., 10x45:30,
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The elense called Clark by aveowal and asked bimif were they ready e confeone these
een when they exited the car, Clark replicd, ™ot really confrone theo bt we qust all pot out
becanise he was wanred oo stant teonble amd we wis just gotnge o fisd out what he was. 7 Id,
HESCESIN, | s mmteneion was o8 to pet out to fight them, BdL 1EES35.

Burke was denied has due process nght to present a defense by the trial court’s arbiteary
restrctien on his abilie te guestoon his own witness abour a topic intreduced by the prosecutor
o fe-cross-catnananon. Marke was enniled defend himself h}' cnl!ing WEELESSES 1N 00 5 [T
behalf, ¢ furavders v Missigpe, 410 U5, 284, 204 (1973}, Whether Burke and the athers pot back
out of the car o acally confront the man wath the hammer was differene than whar Clack had
provecusly satd about getiiy out in response 1o the man with the hammer, Confrontanon
connotes an infention to be appressive, not merely petting out to see what the man with the
hammer was domg. Defense counsel’s question was not duplicanve and was in direct response 1o
the prosecutor’s re-cross, Burke’s defense was sell protecton and the jury was msteucred Burke
was ot pustbied to use phvsical force iF he was the minal ageressor. TR 214 Theeefore, any
misleading inference that be was the agrressor was prejudicial to Burke's sole defense. The trial
conter abused irs disceetion by denying Bueke the rght for his jurors “ro have the benehit of the
defense theory before them so that they cfan] make an informed judgment as to the weight o
place” on the evidence, Dy oLk, 415 LS, 308, 317 (1974), Reversal is required. 147 Am.,
LIS, Copsr; Sec. 2,11, Ky, Const.

Conclusion- Devlin Burke requests that this Court reverse hus convictions.
Respectfully Submitted,
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